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PROBABLE CAUSE RUMOR

In the past few months, a rumor has circulated through
Michigan’s prison system claiming that incarcerated
individuals who did not have a probable cause conference
prior to their conviction were likely eligible for release. In its
October 2024 edition of the Criminal Defense Newsletter, the
State Appellate Defender Office evaluated this claim. They
concluded that, except in the rarest of cases, failure to hold a
probable cause conference is not cause for reversal of a
conviction. To understand the legal arguments, reference the
article: “Is the failure to hold a probable cause conference a
ticket to getting out of prison?” in the newsletter referenced
above.

PRISON PROGRAMMING

Once again, we are highlighting unique programs developed in
courts, jails and prison throughout the country.

New York

A participant in a book club at Sing Sing Correctional Facility
recently wrote about a session in which they discussed the
book Miller’s Children: Why Giving Teenage Killers a Second
Chance Matters for All of Us. The following quotes from a
number of participants provide insight into the value of the
program.

e  After noting a passage in the book about “emerging
adulthood and resilience,” one asked, “How the hell
are people supposed to know about this stuff when
prison dehumanizes them every day?”’

e  Another responded, “If people knew about creating a
supportive environment, they could apply it.”

e  “The book club is a support system and keeps me
moving.”

e “I'would never be able to talk like this in front of
other people.”

e  “When I read in the book about the silent victims, I
saw my past actions in a new light. It’s our families
that become victims... They not only do the time
with us, but they are also judged by other family
members and definitely judged by people in the
neighborhood. They suffer the consequences without
ever being convicted.”

e A Columbia University professor who participated in
the session was inspired to think about the purpose of
education. “At Columbia, students focus on
education as a bridge to a career or power. In prison,

students who may never leave are seeking education
without that type of motive.”

Oregon

The Coffee Creek Correctional Facility in Oregon partners
with the skin therapy company Dermalogica to offer a two-
year, 1,835-hour certification program in hair, skin, and nail
care to 20 women at a time. The prison hires two
Dermalogica Staff on contract to teach monthly classes via
Zoom. The women study theory using textbooks and
workbooks provided by the company. Entrepreneurship and
soft skills are also included. The company provides the
products and equipment needed. The women practice on
mannequins, one another, and on staff. The program produces
a number of benefits. Graduates will be able to earn a living
wage when released. It provides space where participants can
touch each other — something that is rare in correctional
facilities but is a normal desire for many people. Because the
participants provide services for staff (at beauty school prices),
they have an opportunity to communicate with staff on an
entirely different level.

South Carolina

Since 2004, incarcerated individuals at the Wateree River
Correctional Institution in South Carolina have worked with
the Thoroughbred Retirement Foundation to give formerly
competitive race horses a chance for a new life. Some of
those horses have been put out to pasture and neglected.
Through hard work and compassion, the horses are nurtured
back to health and prepared for adoption. Workers learn
compassion, de-escalation, and patience. “The program is not
only about rehabilitation but also redemption for inmates.
Some go on to become a veterinarian assistant or care takers.”

Texas

As part of its “2030 Vision,” the Texas Department of
Corrections hopes that by 2030, 95% of incarcerated
individuals will have jobs lined up prior to release and will
have the life skills needed to stay out of prison. (This year,
24% of individuals had jobs before they were released.)

The Bartlett facility (formerly a privately operated men’s
prison) reopened in October with plans to house mostly men
in the last year of their sentence. A portion of the prison is
reserved for military veterans in all stages of their sentence.
Residents describe the facility as different. The food is tastier,
the dorms are brighter and roomier, the walls are painted with
colorful murals, and staff members may shake someone’s
hand.
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Incarcerated individuals can select a certification to pursue
from among the following choices: culinary arts, computer
programming, or electrical lineman. They will also receive
training in interview preparation, resume reviews, and
financial literacy. Potential employers will be invited to job
fairs at the prison and interviews will be conducted through
Zoom. The state partners with over 1,000 employers who are
willing to hire the formerly incarcerated. Prison system
officials have said they will be looking to hire some
individuals to work for the system.

Incarcerated individuals serve as peer educators, offering
support and helping others to learn communication skills that
will be needed in a workplace. Others serve as “field
ministers” to provide emotional and spiritual support.

“Michele Deitch, a senior lecturer at University of Texas at
Austin’s School of Law and LBJ School, said that creating
more comfortable living conditions has been found to decrease
violence and improve employee retention. ‘I really hope the
change in mindset will reverberate throughout the agency. It’s
something that will achieve better public safety outcomes and
personal outcomes for people who are incarcerated.’”

In nine other Texas prison units, reentry specialists from Lee
College lead community college classes that help to prepare
individuals for life after prison. In the six-week course,
students talk about “the effects of prison on their mental
health, set tangible goals for life after they leave and learn
how to find employment.” They learn about what they can do
while in prison to improve their likelihood of success when
released. Instructors explain where they can get help with
employment and transitional housing.

“Research shows the longer an inmate is incarcerated, the
more damaging it can be to their mental health.... Talking
about the mental health challenges they may experience before
they leave prison can encourage them to get help —and keep
them from coming back.”

Tracy Williams, Lee College’s director of reentry services
said, “This programming is to give people the hope to
continue, to give them the tools that they need.”

Sources: “How a Book Club Helps Me Find Hope Behind
Bars,” by Michael Shane Hale, The Appeal, October 31,
2024, “These incarcerated women are leaving prison with a
certified license to make people feel beautiful. The program
‘eave me a chance to feel human again,”” by Sunny Nagpaul,
Fortune, April 27, 2024; “South Carolina inmates help retired
race horses transition for adoption,: by Victoria Samuels,
WLTX, November 6, 2024, “Handshakes, murals and
ministry.: A reopened Texas prison focuses on rehabilitation,”
by Pooja Salhotra, The Texas Tribune, December 2, 2024,
“Inside the only college class in Texas to help prepare
inmates for life after prison,” by Sneha Dey, The Texas
Tribune, November 26, 2024

REENTRY PROGRAMMING

Arizona

The Pima County Transition Center serves people “arrested on
non-violent, non-dangerous misdemeanor charges.” By
providing essential resources, the program is designed to
reduce repeat arrests and improve court attendance. The
center served more than 1,000 people in the first year.
Rearrest rates within the first 30 days of release dropped to
10%, compared to 27% prior to the center opening. Center
staffing consists of Justice Navigators who have lived
experience with the justice system. In its first year of
operation, the center saved taxpayers more than $80,000 by
reducing bookings by 158 from the previous year. The center
currently operates only on weekdays, but the county hopes to
expand that to include weekends.

Massachusetts

On November 15, 2024, the Rappaport Center for Law and
Public Policy hosted an all-afternoon Re-Entry Symposium
consisting of two panel discussions. While the event did not
focus on specific programs, what was encouraging was that
the panelists consisting of public officials and individuals
directly engaged in working with the formerly incarcerated
publicly identified the challenges and potential solutions.
Below are some of the questions and challenges raised.

How do you innovate in a system that is so archaic? How do
you help people who have spent decades in prison and are
entirely unfamiliar with cell phones, ATMs, and laptops? We
used to identify individuals only by the crimes they
committed; now we are looking at underlying problems such
as behavioral health and substance use disorders. We want to
close more prisons and jails. To do that we must address
racial and ethnic disparities. When people walk into courts,
they need to see people who speak like them, look like them
and have the same life experiences. We must work with the
individual and the family. We can’t just release someone and
wish them luck. We must hire staff with treatment and health
backgrounds and increase communication among departments.
Re-entry must begin while someone is inside. College
programming is helpful, as is providing support for someone
to continue when released. Due to our advocacy, HUD has
adopted some of our policy recommendations which will
make the system less punitive. We must address trauma,
including PTSD. We need holistic programs to teach
individuals how to use computers, pay bills online or, even
more difficult, reunite with family. A sense of community is
important, but the system that has developed prohibits people
from supporting one another.

It is impossible to solve a problem until you can identify it.
This wide-ranging discussion is a good place to start.

Ohio

The Returning Home Ohio program is a partnership between
the Ohio Department of Rehabilitation and Correction and the
Corporation for Supportive Housing. It works with people
with a disability who were experiencing homelessness at the
time of their arrest or are at risk of homelessness upon release.
A woman highlighted in the article had spent more than 28
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years being incarcerated. The program helped her to get
identification, a job, and stable housing. The program reports
a single digit recidivism rate.

Sources: “Reducing recidivism, increasing literacy and more.
New approach to jail reentry results in fewer rearrests, lower
crime,” by Angelina Maynes and McKenna Loren Manzo,
Tucson Spotlight, November 18, 2024, “Released from prison.
Now What?” by Alyssa Leston, BC Law, December 1, 2024,
“A Place to Call Home: A Key Ingredient to Reentry
Success,” by Megan Quattlebaum, Council of State
Governments Justice Center, November 13, 2024

DOES III LITIGATION UPDATE

The following is an update from the DOES III Litigation
Team dated January 13, 2025:

As you know, the U.S. District Court for the Eastern District
of Michigan issued an opinion in the case on September 27,
2024. The Court granted some of our claims and denied
others.

The first important thing to understand is that an opinion is not
a final judgment. That means the Court has not yet ordered
anything to change. The opinion explains how the judge sees
the law and has decided our claims. But it is the judgment that
sets out exactly what the state can and cannot do. The
judgment has not yet been entered. So, for example, even
though the Court said that the state cannot retroactively extend
registration terms from 25 years to life, the Court has not yet
ordered the state to take people off the registry, even if they
are past their original 25 years.

Since the opinion came out, we have been negotiating with the
state over the terms of the judgment. But the Court didn’t
decide all the issues in the opinion, so we don’t yet know for
sure who will get what relief. We are advocating for the best
possible judgment. On January 10, 2025, we filed a motion for
judgment, as well as a proposed judgment. In addition, we
filed briefs arguing that parts of SORA are too vague to
understand, which the judge didn’t decide in his original
opinion. The government has until January 24, 2025, to file a
response to our motion. We do not know how long after that it
will take for the judge to enter a final judgment.

The second important thing to understand is that the state will
appeal some of the claims that we won, and that the Court
could “stay” relief while the case goes up on appeal. The
government’s attorneys have told us that they will appeal both
of the ex post facto claims (including the claim that
retroactively extending registration terms from 25 years to life
is unconstitutional). The government may also decide to
appeal other claims, depending on what the Court decides in
its final judgment. We will likely appeal some of the claims
that we lost.

The government’s attorneys have also told us that they will
seek a “stay” of some of the claims we won. If the District

Court or the Court of Appeals grants a stay, then what the
judgment orders won’t go into effect until the appeals are
decided--if we win the appeals. In other words, even once we
have a judgment, it may not take effect right away. That will
depend on what happens with the stay.

There are some parts of the judgment that the government will
likely not appeal and for which it will not seek a stay. We
expect those to go into effect once the judgment enters. When
we have concrete information about what parts of the
judgment will go into effect, we will let you know quickly.

We understand that it is frustrating—especially for those of
you entitled to come off the registry under the decision—that
we do not yet have a final judgment and that the relief we won
could be stayed. Unfortunately, litigation is a slow process.
Please know that we are working extremely hard to get the
best relief we can for you.

LOOKING AT LIFE SENTENCES

The following material is contained in The Sentencing
Project’s recent report, “A Matter of Life.” From their
perspective, people serving life sentences include those
serving life without parole (LWOP), those serving life with
parole (LWP) and those serving virtual life (with a sentence of
50 years or more). In this country, in 2024, nearly 200,000
individuals were serving one of these life sentences in a state
or federal system. That is one in six people in prison. Four
percent of the world’s population lives in the U.S. This
country incarcerates 40% of the world’s life-sentenced
population, including 83% of people serving LWOP.

Michigan holds the fifth highest number of people serving
LWOP. Of the state’s total life sentenced population, 56% are
55 years old or older; three-quarters of the 55 or older
population are serving LWOP. Michigan’s lifer population
consists of 728 LWPs, 3,551 LWOPs, and 561 virtual lifers.
That total (4,840 is 15% of the prison population. Michigan’s
life-sentenced population decreased 14% between 2020 and
2024. At the same time, Michigan’s LWOP population as a
percentage of the prison population is the fifth highest in the
country at 11%.

As with most states, the racial composition of lifers is skewed
in Michigan: 66% are Black, 30% are White, 2% are Latino,
and 3% are classified as Other.

There are 6,829 women serving life sentences in the U.S.
While that number is small in comparison to the male
population, it does represent one of every 11 incarcerated
women. In Michigan 22 are serving LWP, 145 are serving
LWOP, and 6 have virtual life sentences for a total of 173.

Michigan has 2,723 people who are 55 years old or older and
are serving life sentences: 500 LWP, 2,027 LWOP, and 196
virtual. There are 2,275 in Michigan serving life sentences for
crimes committed when they were under the age of 25: 267
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LWP, 1,750 LWOP, and 258 virtual. Of these individuals,
71% are Black.

The Sentencing Project notes that historically, life sentences
were reserved for only the most serious crimes and people
usually served 10 to 12 years. That situation has changed
dramatically over the past 40 years. The expansion of life
sentences, the reduction of good time, and the focus on
retribution rather than rehabilitation have all contributed. We
know those approaches don’t work. Violent crimes are
impulsive and are not committed after careful consideration of
consequences. Most people age out of criminal behavior; long
periods of incarceration are unnecessary and unhelpful.
Rehabilitative programming is often denied to people serving
long sentences.

The report authors recommend five reforms:

e  Abolish LWOP: Individuals, especially youth and
emerging adults, have the capacity to grow and
rehabilitate. They should not be condemned to die in
prison. These sentences disproportionately impact
Black and Brown communities.

e  Cap imprisonment, with rare exceptions: For
individuals under 25 years of age, limit the maximum
sentence to 15 years. For older individuals, cap
sentences at 20 years. Institute a sentence review
after 10 years of imprisonment.

e  Expand current sentencing restrictions to reflect the
similarities between youth and emerging adults:
There is a growing consensus that people under the
age of 25 are still developing cognitively. Sentencing
guidelines should reflect that.

e  Strengthen parole boards and accelerate releases:
Boards should focus on rehabilitation rather than the
crime. They should give consideration to advanced
age. They should partner with reentry programs to
enhance post-release support. They should address
racial disparities through bias training and increased
diversity.

e End stacked sentencing that are cumulatively longer
than 20 years.

THE USE OF JAILHOUSE INFORMANTS

The Supreme Judicial Court of Massachusetts recently ruled
that juries must be given comprehensive, detailed, cautionary
instructions whenever the government calls an incarcerated
informant as a witness, regardless of whether the informant is
testifying pursuant to a cooperation deal. Below are the model
jury instructions posted on the Massachusetts government
website:

"A witness testified in this case as an incarcerated informant.
An incarcerated informant is a witness who was incarcerated

either at the time (he/she) offered to testify, or at the time
(he/she) provided testimony, about a defendant's inculpatory
statements or actions, regardless of where or when those
inculpatory statements or actions took place.

"Although the Commonwealth is permitted to present the
testimony of an incarcerated informant, you should examine
the testimony of such a witness who provides evidence against
a defendant with greater care and caution than the testimony
of an ordinary witness.

"You should keep in mind that (he/she) may be looking or
hoping for some favorable treatment in the sentence,
supervision, or disposition of (his/her) own matters, and
therefore (his/her) testimony may have been influenced by
(his/her) expectation of or hope for favorable treatment in the
sentence, supervision, or disposition of (his/her) own matters.

"You should also keep in mind that in presenting the
incarcerated informant as a witness, the Commonwealth does
not know whether (he/she) is telling the truth. The witness's
truthfulness is solely a question for you to decide.

"The factors you may consider, among others, when
evaluating the credibility of such a witness include:

e the extent to which the witness's testimony is
confirmed by other evidence;

e the extent to which the testimony contains details
known only by the perpetrator of the alleged offense;

o the extent to which the details of the testimony could
be obtained from a source other than the defendant,
such as pretrial discovery in the possession of the
defendant that may have been accessed by the
witness or media coverage of the alleged offense;

e the circumstances under which the witness initially
provided information supporting such testimony to
law enforcement or a prosecutorial official;

o  whether the witness has received a benefit, or expects
to receive a benefit (including immunity from
prosecution, leniency in prosecution, leniency in
sentencing, or personal advantage) in exchange for
testimony;

e any other case in which the witness testified or
offered statements and whether the witness received
any promise, inducement, or benefit in exchange for
that testimony or statement; and

o  whether the witness has ever changed (his/her)
testimony.

"You should carefully scrutinize the testimony of such a
witness before you accept it. However, you are not required to
disbelieve a witness simply because (he/she) is an incarcerated
informant. Like all other questions of credibility, this is an
issue for you to determine based on all the evidence presented
to you."
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Sources: “Mass. Supreme Court orders comprehensive jury
instructions for all jailhouse informants,” by Alexandra
Natapoff, Snitching.org, August 21, 2024,
https://www.mass.gov/info-details/model-jury-instruction-
incarcerated-informant-testimony

ANOTHER FORM OF EXPUNGMENT

Years ago, Chris Quinn, editor of Cleveland.com and the
Plain Dealer newspaper, was approached by a number of
people whose lives were negatively impacted by news report
of incidents that had occurred years before. These were
people who had made mistakes and had since turned their
lives around but were having difficulty moving on because of
the news stories. They wanted the news reports expunged. He
initially rejected those requests. Eventually, he reconsidered.
“In the old days, you put a story in the newspaper and it
quickly, if not immediately, receded into memory. But
because of our (search engine) power, anything we write now
about somebody is always front and center.”

In 2018, Quinn pioneered a “right-to-be-forgotten”
experiment. He and his staff developed general parameters to
determine which names would be erased. “They would not
erase names in cases of violence, sex offenses, crimes against
children or corruption. Police officers would be treated as
public officials, so stories of their wrongdoing would remain.
The incident typically had to be at least four years old,
although the paper has made exceptions... The guiding
question was ‘What’s more valuable—this story remaining
available to the public, or this person being able to more on?”

Other newspaper have since adopted the concept including the
Boston Globe, the Atlanta Journal-Constitution, the Bangor
Daily News in Maine, the Oregonian, and New Jersey’s
NJ.COM.

Quinn has developed a tool for proactively identifying stories
potentially worthy of deletion. Another newspaper has several
options. They can remove a mug shot, remove a subject’s
name, delete the story entirely, or ask Google to deindex the
article, meaning it wouldn’t easily surface in a web search.
“Editors say the programs have inspired newsrooms to be
more deliberate in their current coverage, leaving names out
when not relevant and thinking through the consequences of
photos in crime stories.”

Source: “US newspapers are deleting old crime stories,
offering subjects a ‘clean slate,”” by Sam Levin, The
Guardian, January 4, 2025

ABOLISH PRETRIAL DETENTION

In a recent article in /nquest, Justine Olderman argues for the
abolition of pretrial incarceration. The two arguments used to
justify pretrial incarceration are (1) to ensure that the
defendant returns to court and (2) to protect public safety. She
believes neither argument is justified. Data from jurisdictions
that have eliminated cash bail show that people return to court

at the same or greater rates. For example, in New Jersey,
return rates rose from 90 percent to 97 percent in the first four
years after pretrial reform. The risk to public safety is also
untrue. In jurisdictions that implemented bail reform, before
and after reform only 2-3 percent of those released were
arrested for a violent offense pre-trial. Some jurisdictions
have tried to use predictive tools to determine who might
commit a violent crime while released, but leading social
scientists argue it is just too rare to be predictable.

In fact, detention results in greater risk to public safety.
“Incarceration leads to job loss, housing insecurity, and
fractured family ties as well as disrupted education, health,
and mental health treatment which are all drivers of criminal
entanglement.”

In 1987 the Supreme Court ruled in United States v. Salerno,
that pretrial detention’s restriction on liberty did not constitute
impermissible punishment because it was related to an
alternative purpose. In dissenting, Justice Thurgood Marshall
“derided the ‘absurdity’ of the majority’s reasoning and its
ability to ‘magically’ recast confinement as nonpunitive.”

Olderman spent many years working at the Bronx Defenders
office. Of that, she says, “(O)ver the course of my twenty-five
year career, my perspective has fundamentally shifted. I now
understand that the purpose of pretrial detention is not, in fact,
to ensure return to court and protect public safety. Its purpose
is to punish. The harm that I witnessed is not just some
unfortunate by-product of our pretrial system. The harm is the
point.”

She concludes with the following: “Pretrial incarceration is
repugnant to our system of justice. There’s no defending it.
Ending it is our only option.”

Source: “No More Pretrial Punishment,” by Justine
Olderman, Inquest, January 16, 2025

HOW DO WE ADDRESS JUNK SCIENCE IN THE
CRIMINAL JUSTICE SYSTEM?

The Role of Judges

In a recent opinion piece, David Faigman and Jeff Kukucka
argue that the law must become a “sophisticated consumer of
science.” They point out that the Supreme Court in Daubert v.
Merrell Dow Pharmaceuticals (1993) noted that judges are
supposed to be “gatekeepers” against bad science in the
courtroom. The two argue that current judges need to do more
to address this obligation. They also argue that “the law must
provide mechanisms for post-conviction relief based on
changed understanding of science which of course includes
when the courts got it wrong the first time around.” This can
be met by judicial interpretation or legislative action to define
rationale for reconsidering a conviction. They conclude,
“American law has traditionally provided mechanisms to
ensure that everyone has their fair day in court. Fairness
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requires the opportunity to have their cases tried in light of the
best science available in the moment.”

Steve Kennedy argues that judicial arrogance contributes to
the continued use of junk science. “Contrary to our
mythology around the judiciary, judges are not objective
observers and often struggle to remove personal and societal
biases from their analyses of the cases before them.” The lack
of uniform standards relative to science is also a problem.
Federal legislation could result in more uniformity of
scientific standards. Without that, “judges should make
independent determinations about which techniques are
scientifically sound rather than relying on other courts’
precedents alone, which allows for mistakes by even a single
judge to proliferate across the court system.”

Using Ophthalmologists

Steven H. Rauchman, Anthony V. Salerno, and Kim Sanders
argue that ophthalmologists should be used to help evaluate
eyewitness testimony. They can determine the potential visual
acuity and resolution of a human being at a given distance
from a target under various lighting conditions. They can
determine whether a witness requires corrective lenses for
near or far vision. If a witness identified someone by
examining photos, it is important to know if the witness has
adequate up-close vision. They point out that though people
are required to have a vision exam to get a driver’s license,
eyewitnesses are not screened.

Firearm Analysis

In the case of Illinois v. Winfield, Judge William Hooks was
persuaded by the Cook County, Illinois Public Defender
Office to hold a hearing on the validity of forensic firearms
analysis (where shell casings are purportedly matched to a gun
that fired it). After considering evidence from both the state
and defense, the judge ordered, in February 2023, that
prosecutors were barred from putting their analyst on the
stand. While a few state and federal courts had previously
placed restrictions on the language analysts could use, this was
the first ruling to bar an analyst’s testimony entirely.

In a recent article, Radley Balko argues that the Hooks ruling
supports reality.

e  There is just no scientific evidence to support the
premise upon which the entire field rests — that every
gun leaves unique marks on the bullets and shell
casings it fires.

e  We do not know how many guns are capable of
leaving a particular mark on a bullet or shell casing.

e Deciding whether a series of marks constitutes a
“match” to a specific gun is an entirely subjective
process based on the judgment and experience and
expertise of the analyst.

e  We can’t say that a single gun leaves the same unique
marks over time.

e  There’s no evidence that analysts are good at
matching those marks to the gun that left them. (That
might be determined by blind proficiency tests, but
analysts have resisted this sort of testing.)

Despite these issues, Hooks’ ruling no longer stands.
Following allegations in an unrelated case, Hooks resigned
from the bench. His successor, Jennifer Coleman vacated the
Winfield ruling in December. Instead of citing scientific
studies, she cited case law — courts throughout the country
have upheld the validity of forensic firearms analysis in
thousands of cases.

Balko points out that “Every state in the country applies one of
two standards to assess expert testimony. Under both
standards, expert testimony must be generally accepted within
the ‘relevant scientific community.”” The court defines the
“relevant scientific community” and, too often, that is the
practitioners of the field being challenged. Naturally,

someone who makes a living as a ballistics examiner is going
to defend the profession.

Balko goes on to say that to let the Hooks ruling stand, “would
make future gun prosecutions and convictions much more
difficult. But perhaps more importantly, it would require the
courts to concede that a common field of analysis used in
courts around the country hundreds of times per day is, in fact,
bullshit. It would raise profound questions about the
legitimacy of how the courts have been evaluating expert
testimony for decades. And that would call into question the
legitimacy of the courts themselves.” “It would also be the
correct ruling..”

Inertia

Stephen Bright and James Kwak recently wrote the book The
Fear of Too Much Justice. Balko describes its premise as
follows: “(O)ur criminal legal system has become so reliant on
systemic injustice that any real attempt to ensure truly just
outcomes would grind it all to a halt. Put another way,
politicians, attorneys, and public officials have become inured
to the cruelty and unfairness of this system because it’s just
too difficult to do anything about it. It’s a slog just to get the
courts to acknowledge error in an individual case. It’s all but
impossible to get them to acknowledge bigger, more
consequential, more systemic problems.”

Sources: “The Law Must Respond When Science Changes,”
by David Faigman and Jeff Kukucka, Scientific American,
November 4, 2024, “Junk Science and Judicial Arrogance Are
Killing Us,” by Steve Kennedy, November 26, 2024,
“Eyewitness Testimony: An Ophthalmologist’s Viewpoint,” by
Steven H. Rauchman, Anthony V. Salerno, and Kim Sanders,
The Champion, November/December 2024; “A Chicago judge
Just erased her predecessor’s historic ruling on forensic
firearms analysis,” by Radley Balko, The Watch, January 14,
2025

INDIGENT DEFENSE IN MICHIGAN

In 2013, Governor Snyder signed the Michigan Indigent
Defense Commission Act. The Commission was charged with
defining standards to govern the delivery of indigent defense
services throughout the state and to ensure that those services
were adequately funded with a combination of local and state
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resources. The commission has since completed standards
related to...
1. Education and Training of Defense Counsel
2. [Initial Interview of a Defendant
3. Investigation and Experts
4. Counsel at First Appearance and Other Critical
Stages
Independence from the Judiciary
Indigent Defense Workloads
7. Qualification and Review (to ensure that counsel’s
ability, training, and experience match the nature and
complexity of the case)
8. Attorney Compensation (Economic Disincentives or
Incentives)
9. Determining Indigency and Contribution

SANNG

The state’s court systems have each designed and
implemented systems for addressing these standards. This has
been a monumental accomplishment — moving Michigan from
an inadequately funded hodgepodge of defense systems to
systems that are adequately funded and committed to meeting
minimum standards for indigent defendants. If that is all that
was accomplished, it would be worth celebrating. In fact,
there are other achievements worth noting.

At least two court systems have developed programs that
could be called Holistic Defense. “Holistic defense combines
aggressive legal advocacy with a broader recognition that for
most poor people arrested and charged with a crime, the
criminal case is not the only issue with which they struggle.
The key insight of holistic defense is that to be truly effective
advocates for our clients, we as defenders must broaden the
scope of our work to include both the collateral consequences
of criminal justice involvement as well as the underlying
issues, both legal and non-legal, that have played a part in
driving our clients into the criminal justice system in the first
place,”

The Kalamazoo Public Defender Office reports that it has
established holistic defense by engaging with the community.
“Kalamazoo Defender will work with its clients to ensure they
have the resources and community support to overcome
barriers to a more stable and rewarding life, regardless of the
disposition of the criminal charge.”

The Washtenaw County Public Defender delivers what it
calls Community Oriented Defense that consists of the
following four pillars:
e Seamless access to services that meet clients’ legal
and social support needs
e Dynamic, interdisciplinary communication
e Advocates with an interdisciplinary skill set
e A robust understanding of, and connection to, the
community service

Participatory Defense is described as follows: “Led by the
very families whose loved ones are facing charges in the
system, participatory defense is a community organizing
model for people facing charges, their families, and

communities to impact the outcome of cases and transform the
landscape of power in the court system.” The Kalamazoo
Public Defender Office reports, “We offer a Participatory
Defense Hub in our office space where we have trained
professionals to support our clients and clients’ families.”

Still another initiative is aimed at addressing a shortage of
indigent defense attorneys in rural areas of the state. The
Criminal Defense Resource Center of the State Appellate
Defender Office has reported in its Criminal Defense
Newsletter that a Special Assignment Team has been
established with a number of key goals and objectives. They
include the following:

e Maintain and expand by actively recruiting and
supporting qualified attorneys willing to serve in
underserved areas

e Enhance case management by optimizing the online
platform to streamline case assignments and
communication between attorneys, appointing
authorities, and Regional Managers

e Fostering attorney development through ongoing
training and mentorship opportunities, including
second-chair experiences

e  Ensure high-quality representation in challenging
cases by providing specialized support for complex
motions and appeals

e Use a liaison between stakeholders to resolve issues
and promote collaboration

e Use data to evaluate the project’s effectiveness

e  Explore technology solutions, including artificial
intelligence, to streamline legal processes and
improve efficiency

Sources: michiganidc.gov; “The Holistic Defense Toolkit,”
The Center for Holistic Defense,; kalamazoodefender.org;
Washtenaw.org/publicdefener; participatorydefense.org;
“Addressing attorney shortages in rural Michigan: A
comprehensive approach,” Criminal Defense Newsletter,
September 2024

SHORTS

Federal Commutations and Pardons: On December 13,
President Joe Biden commuted the sentences of nearly 1,500
people who had completed home confinement after being
released from federal prisons during the Covid pandemic. He
also pardoned 39 people convicted of nonviolent crimes. It
was the largest single-day grant of clemency in modern
history. On December 9, a coalition of 38 District Attorneys,
Attorneys General, law enforcement officials, former judges,
U.S. Attorneys, and other criminal justice leaders sent a letter
to Biden asking that he commute the sentences of everyone on
federal death row. On December 24, he commuted the
sentences of 37 of the 40 people on federal death row. On
January 17, Biden commuted the sentences of nearly 2,500
people convicted of nonviolent drug offenses, setting a new
record for the largest single-day grant of clemency and
cementing his legacy as the president who has issued the most
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individual pardons and commutations in U.S. history. He said,
“Today’s clemency action provides relief for individuals who
received lengthy sentences based on discredited distinctions
between crack and powder cocaine, as well as outdated
sentencing enhancements for drug crimes.”

Sources: “Biden makes the largest single-day grant of
clemency in modern history,” by Colleen Long, Kalamazoo
Gazette, December 14, 2024; Email, FAMM, December 13,
2024, 738 Prosecutors and Justice Leaders Submit Letter
Urging President Biden to Commute Federal Death
Sentences,” FairandJustProsecution.org, December 9, 2024,
“Biden sets record for most pardons and commutations with
new round of clemency for nonviolent drug offenders,” by.
Zoe Richards, NBC News, January 17, 2025

Challenging Prison Mail Restrictions: In 2022, the
commissioner of New York City’s jails issued a warning to
local lawmakers that fentanyl was pouring into Rikers Island
through the mail leading to a crisis of overdoses and
threatening environment for guards. It turns out that the claim
was based on faulty drug-testing kits. The assessment was
based on field tests using test strips available at the facility.
The city’s Department of Investigation performed lab tests on
71 of the documents reportedly containing fentanyl and, in
November, reported that only 10 actually showed traces of the

drug. Experts have long raised questions about the
effectiveness of the test strips. Federal regulations require that
manufacturers include language on the packaging to indicate
that the results are preliminary until confirmed by a lab. New
York’s Department of Investigation have tested results by two
strip manufacturers. DetectaChem’s test strips had a false
positive rate of 79%. Sirchie’s test strips had a false positive
rate of 91%.

“In an email statement, a Department of Correction
spokesperson said the agency would review the report and
continue refining its testing processes. ‘Field tests are a tool
used to quickly assess potential threats, and while not perfect,
they play an important role in our safety protocols,” the
statement said.”

Source: “Faulty fentanyl tests spurred NYC'’s push to ban mail
on Rikers Island,” by Jake Offenhartz, Associate Press,
November 20, 2024

WITH SYMPATHY
Since publication of our last newsletter, we have learned of the

deaths of MI-CURE members and supporters George Norris
Hall — 090753, and Fritz Sutter.



